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Intr:rnationa/ Investmenr Insrrumenrs: A Compendium

GUIDELINES ON THE TREATMENt

OF FOREIGN DIRECT INVESTMENT*

The Guidelines on the Treatment of FoJ1eignDirect Investment were prepared by the
Development Committee of the Board of Governors of the International Monetary Fund
and the World Bank. ln September 1992, the Development Committee brought them to
the attention of member countries.

The DevelopmentCommittee
Recognizing

1

that a greater flow of foreign direct investment brings substantial benefits to bear on the
world economy and on the economies of developing countries in particular, in terms of
improving the long term efficiency of the hast country through greater competition, transfer of
capital, technology and managerial skills and enhancementof market accessand in terms of the
i expansion of international tracte;
that the promotion of private foreign investment is a common purpose of the International
Bank for Reconstruction and Development, the International Finance Corporation and the
Multilateral Investment Guarantee Agency;
that these institutions have pursued this common objective through their operations,
advisory services and research;
that at the request of the Development Committee, a working group established by the
President of these institutions and consisting of their respective General Counsel bas, after
reviewing existing legal instruments and literature, as weIl as best available practice identified
by these institutions, prepared a set of guidelines representing a desirable overall framework
which embodies essentialprinciples meant to promote foreign direct investment in the common
.mterest of aIl members;
that these guidelines, which have benefitted from a process of broad consultation inside
and outside these institutions, constitute a further step in the evolutionary process where several
international efforts aim to establish a favorable investment environrnent free from noncommercial risks in aU countries, and thereby foster the confidence of international investors; and

1

.

~:
World Bank Group (1992). "Guidelines on the Treatmentof Foreign Direct Investment", Lega/
FrameworkJor the TreatmentoJForeign Invesrment:VolumeII: Guide/ines(Washington,D.C.: The International
Bank for Reconstructionand Development/THEWORLD BANK), pp. 35-44 [Note added by the editor].
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Volume 1. Multilateral Instruments

that these guidelines are not ultimate standardsbut an important step in the evolution of
generally acceptableinternational standardswhich complement, but do not substitute for, bilateral
investment treaties,
therefore ca lis the attention of member countries to the following Guidelines as usefuI
parameters in the admission and treatment of private foreign investment in their territories,
without prejudice to the binding mIes of internationallaw at this stage of its development.

1
SC OPE OF APPLICATION
1.
These Guidelines may be applied by members for the World Bank Group institutions to
private foreign investment in their respective territories, as a complement to applicable bilateral
and multilateral treaties and other international instruments, to the extent that these Guidelines
do not conflict with such treaties and binding instruments, and as a possible source on which
nationallegislation governing the treatment of private foreign investment may draw. Reference
to the "State" in these Guidelines, unless the context otherwise indicates, includes the State or
any constituent subdivision, agency or instrumentality of the State and reference to "nationals"
includes natural and juridical persans who enjoy the nationality of the State.
2.
The application of these Guidelines extends to existing and new investment established
and operating at aIl times as bonD fide private foreign investments, in full conformity with the
laws and regulations of the hast State.
3.
These Guidelines are based on the general premise that equal treatment of investors in
similar circumstances and free competition among them are prerequisitesofa positive investment
environment. Nothing in theseGuidelines therefore suggeststhat foreign investors should receive
a privileged treatment denied to national investors in similar circumstances.

Il

ADMISSION
)

1.
Each State will encourage nationals of other States to invest capital, technology and
managerial skill in its territory and, to that end, is expected to admit such investments in
accordance with the following provisions.
2.

ln furtherance of the foregoing principle, each State will:
(a)

facilitate the admission and establishment of investments by nationals of other
States, and

(b)

avoid making unduly cumbersome or complicated procedural regulations for, or
imposing unnecessaryconditions on, the admission of such investments.
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3.
Each State maintains the right to make regulations to govern the admission of private
foreign investments. ln the fonnulation and application of such regulations. States will note that
experience suggeststhat certain performance requirements introduced as conditions of admission
are often counterproductive and that open admission. possibly subject to a restricted list of
investments (which are either prohibited or require screening and licensing), is a more effective
approach. Such performance requirements often discourage foreign investors from initiating
investment in the State concemed or encourage evasion and corruption. Un der the restricted list
approach, investments in non-listed activities. which proceed without approval, remain subject
to the laws and regulations,applicable to investments in the State concerned.
4.
Without prejudice to the general approach of free admission recommended in Section 3
above, aState may, as an exception, refuse admission to a proposed investment:
(i)

which is, in the considered opinion of the State, inconsistent with clearly defined
requirements of national security; or

(ii)

which beloDcgsto sectors reserved by the law of the State to its nationals on
account of the State's economic development objectives or the strict exigencies
of its national interest.

5.
Restrictions applicable to national investment on account of public policy (ordre public),
public health and the protection of the environment will equally apply to foreign investment.
6.
Each State is encouragedto publish, in the form of a handbook or other medium easily
accessible to other Statesand their investors, adequateand regularly updated infonnation about
its legislation, regulations and procedures relevant to foreign investment and other infonnation
relating to its investment policies including, inter alia, an indication of any classesof investment
which it regards as falling under Sections 4 and 5 of this Guideline.

III
TREATMENT
1.
For the promotion of international economic cooperation through the medium ofprivate
foreign investment, the establishment, operation, management, contrai, and exercise of rights in
such an investment, as weIl as such other associated activities necessary therefor or incidental
thereto, will be consistent with the following standards which are meant to apply simultaneously
to aIl States without prejudice to the provisions of applicable international instruments, and to
firmly established fUIes of customary intemationallaw.
2.
Each State will extend to investments established in its territory by nationals of any other
State fair and equitable treatment according to the standards recornmended in these Guidelines.
3.
(a)
With respect to the protection and security of their person, property rights and
interests, and to the granting of permits, import and export licenses and the authorization to
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employ, and the issuance of the necessary entry and stay visas to their foreign personnel, and
other legal matters relevant to the treatment of foreign investors as described in Section 1 above,
such treatment will, subject to the requirement of fair and equitable treatment mentioned above
be as favorable as that accorded by the State to national investors in similar circumstances. I~
aIl cases, full protection and security will be accorded to the investor's rights regarding
ownership, contraI and substantial benefits over bis property, including intellectual property.
(b)
As concems such other matters as are Dot relevant to national investors. treatment
under the State's legislation and regulations will Dot discriminate among foreign investors on
grounds of nationality.
4.
Nothing in fuis Guideline will autômatically entitle nationals of other States to the more
favorable standards of treatment accorded to the nationals of certain States under any customs
union or free trade area agreement.
5.

Without restricting the generality of the foregoing, each State will:
(a)

promptly issue such licenses and permits and grant such concessions as
as may be necessary for the unint~rrupted operation of the admitted investment~

and
(b)

to the extent necessary for the efficient operation of the investment, authorize the
employment of foreign personnel. While aState may require the foreign investor
to reasonably establish bis inability to recruit the required personnellocally, e.g.
through local advertisement, before he resorts to the recruitment of foreign
personnel, labor market flexibility in this and other areas is recognized as an
important element in a positive investm:entenvironment. Of particular importance
in this respectis the investor's freedom to employ top managers regardless of their
nationality .

6.
(1)
Each State will, with respect to private investment in its territory by nationals of
the other States:
(a)

freely allow regular periodic transfer of a reasonable part of the salaries and
wages of foreign personnel~ and, on liquidation of the investment or earlier
termination of the employment, allow immediate transfer of aIl savings from such
salaries and wages~

(b)

freely allow transfer of the net revenues realized from the investment~

(c)

allow the transfer of such SUffiSas may be necessary for the payment of debts
contracted, or the discharge of other contractual obligations incurred in connection
with the investment as they fall due~

i
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(d)

on liquidation or sale of the investment (whether covering the investment as a
whole or a part thereof), allow the repatriation and transfer of the net proceeds of
such liquidation or sale and aIl accretions thereto aIl at once; in the exceptional
caseswhere the State faces foreign exchange stringencies, such transfer mayas
an exception be made in installments within a period which will be as short as
possible and will not in any case exceed five yeaTsfrom the date of liquidation
or sale, subject to interest as provided for in Section 6 (3) of this Guidelines; and

(e)

allow the transfer of any other amounts to which the investor is entitled such as
those which become due under the conditions provided for in Guidelines IV and

V.
(2)
Such transfer as provided for in Section 6 (1) of this Guidelines will be made ( a)
in the currency brought in by the investor where it remains convertible, in another currency
designatedas freely usable currency by the International Monetary Fund or in any other currency
accepted by the investor, and (b) at the applicable market rate of exchange at the rime of the
transfer.
..,
(3)
ln the caseoftransfers under Section 6(1) ofthis Guideline, and without prejudice
to Sections 7 and 8 of Guideline IV where they apply, any delay in effecting the transfers to be
made through the central bank (or another authorized public authority) of the host State will be
subject to interest at the normal rate applicable to the local currency involved in respect of any
period intervening between the date on which such local currency has been provided to the
central bank (or the other authorized public authority) for transfer and the date on which the
transfer is actually effected.
(4)
The provisions set forth in this Guideline with regard to the transfer of capital will
also apply to the transfer of any compensationfor loss due to war, armed conflict, revolution or
insurrection to the extent that such compensation may be due to the investor under applicable

law.
7.
Each State will permit and facilitate the reinvestment in its territory of the profits realized
from existing investments and the proceeds of sale or liquidation of such investments.
8.
Each State will take appropriate measures for the prevention and contrai of corrupt
business practices and the promotion of accountability and transparency in its dealings with
foreign investors, and will cooperate with other Statesin devel.opinginternational procedures and
mechanisms to ensure the same.
9.
Nothing in this Guideline suggests that aState should provide foreign investors with tax
exemptions or other fiscal incentives. Where such incentives are deemed to be justified by the
State, they may to the extent possible be automatically granted, directly linked to the type of
activity to be encouraged and equally extended to national investors in similar circumstances.
Competition among States in providing such incentives, especially tax exemptions, is not
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recommended. Reasonable and stable tax rates are deemed to provide a better incentive than
exemptions followed by uncertain or excessive rates.
rIO.
Developed and capital surplus States will not obstruct flows of investment from their
territories to developing States and are encouraged to adopt appropriate measures to facilitate
such flows, including taxation agreements. investment guarantees, technical assistance and the
provision of information. Fiscal incentives provided by some investors' governrnents for the
purpose of encouraging investment in developing Statesare recognized in particular as a possibly
effective element in promoting such investment.

IV
EXPROPRIATION AND UNILA TERAL AL TERA TIONS
OR TERMINA TION OF CONTRACTS
1.
AState may not expropriate or otherwise take in whole or in part a foreign private
investment in its territory, or take measureswhich have similar effects, except where this is dalle
in accordance with applicable legal procedures, in pursuance in good faith of a public purpose,
without discrimination on the basis of nationality and against the payment of appropriate

compensation.
2.
Compensation for a specific investment taken by the State will, according to the details
provided below, be deemed "appropriate" if it is adequate, effective and prompt.
3.
Compensation will be deemed "adequate" if it is based on the fair market value of the
taken assetas such value is determined immediately before the time at which the taking occurred
or the decision to take the assetbecame publicly known.
4.
Determination of the "fair market value" will be acceptable-if conducted according to a
method agreed by the State and the foreign investor (hereinafter referred to as the parties) or by
a tribunal or another body designated by the parties.
5.
ln the absenceof a determination agreed by, or based on the agreement of, the parties,
the fair market value will be acceptable if determined by the State according to reasonable
criteria related to the market value of the investment, i.e., in an ari1ount that a willing buyer
would normally pay to a willing seller after taking into account the nature of the investment, the
circumstances in which it would operate in the future and its specific characteristics, including
the period in which it has been in existence, the proportion of\tangible assets in the total
investment and other relevant factors pertinent to the specific circumstances of each case.
6.
Without implying the exclusive validity of a single standard for the fairness by which
compensation is to be determined and as an illustration of the reasonable determination by a
State of the market value of the investment under Section 5 above,such determination will be
deemed reasonable if conducted as follows:
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(i)

for a going concern with a proven record of profitability, on the basis
of the discounted cash flow value;

(ii)

for an enterprise which, Dot being a proven going concern, demonstrates lack of
profitability, on the basis of the liquidation value;

(iii)

for other assets,on the basis of (a) the replacement value or (b) the
book value in case such value has been recently assessedor has been
determined as of the date of the taking and can therefore be deemed to
represent a reasonable replacement value.

For the purpose ofthis provision:
--a

"going concern" means an enterprise consisting of income-producing assets which has
been in operation for a sufficient period of time to generate the data required for the
calculation of future income and which could have been expected with reasonable
certainty, if the taking had not occurred, to continue producing legitimate incarne over
the course of its economic life in the general circumstances following the taking by the

State;
--"discounted
cash flow value" means the cash receipts realistically expected from the
enterprise in each future year of its economic life as reasonably projected minus that
year's expected cash expenditure, after discounting this net cash flow for each year by a
factor which reflects the rime value of money, expected inflation, and the risk associated
with such cash flow under realistic circumstances. Such discount rate may be measured
by examining the rate of return available in the same market on alternative investments
of comparable risk on the basis of their presentvalue;
--"liquidation
value" means the amounts at which individual assets comprising the
enterprise or the entire assets of the enterprise could be sold under conditions of
liquidation to a willing buyer less any liabilities which the enterprise has to meet;
--"replacement
value" means the cash amount required to replace the individual assets of
the enterprise in their actual state as of the date of the taking; and
--"book

value" means the difference between the enterprise's assets and liabilities as
recorded on its financial statements or the amount at which the taken tangible assets
appear on the balance sheet of the enterprise, representing their cost after deducting
accumulated depreciation in accordance with generally accepted accounting principles.

7.
Compensation will be deemed "effective" if it is paid in the currency brougbt in by the
investor where it remains convertible, in another currency designated as freely usable by the
International Monetary Fund or in any other currency accepted by the investor.
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8.
Compensation will be deemed to be "prompt" in normal circumstances if paid without
delay. ln caseswhere the State faces exceptional circumstances.as reflected in an arrangement
for the use of the resources of the International Monetary Fund or under similar objective
r circumstances of established foreign exchange stringencies, compensation in the currency
designated under Section 7 above may be paid in installments within a period which will be as
short as possible and which will not in any case exceed five years from the rime of the taking,
provided that reasonable, market-related interest applies to the deferred payments in the same

currency.
9.
Compensation according to the above criteria will not be due, or will be reduced in case
the investment is taken by the State as a sanction against an investor who has violated the Starets
law and regulations which have been in force prior to the taking, as such violation is detennined
by a court of law. Further disputes regarding claims for compensation in such a case will be
settled in accordance with the provisions of Guideline V.

1
"

10.
ln case of comprehensive non-discriminatory nationalizations effected in the process of
large scale social reforms under exceptional circumstances of revolution, war and similar
exigencies, the compensation may be determined through negotiations between the host State and
the investors' home State and failing this, through international arbitration.
Il.
The provisions of Section 1 of this Guideline will apply with respect to the conditions
under which aState may unilaterally terminate, amend or otherwise disclaim liability under a
contract with a foreign private investor for other than commercial reasons, i.e., where the State
acts as a sovereign and not as a contracting party. Compensation due to the investor in such
cases will be determined in the light of the provisions of Sections 2 to 9 of this Guideline.
Liability for repudiation of contract for commercial reasons, i.e., where the State acts as a
contracting party, will be determined under the applicable law of the contract.

V

SETTLEMENT

OF DISPUTES

1.
Disputes between private foreign inyestors and the host State will normally be settled
through negotiations between them and failing this, through national courts or through other
agreed mechanisms including conciliation and binding independent arbitration.
2.
Independent arbitration for the purpose of this Guidelines will include any ad hoc or
institutional arbitration agreed upon in writing by the State and the investor or between the State
and the investor's home State where the majority of the arbitrators are not solely appointed by
one party to the dispute.
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3.
ln case of agreement on independent arbitration, each State is encouraged to accept the
settlement of suchdisputes through arbitration under the Convention establishing the International
Centre for Settlement of Investment Disputes (ICSID) if it is a party to the ICSID Convention
or through the "ICSID Additional Facility" if it is not a party to the ICSID Convention.
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